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MS. FELASCO: Your Honor, i t ' s the 

Department's p o s i t i o n t h a t t o the extent t h a t our 

witnesses r e l y on any of these communications, we w i l l 

produce them i n the work papers t h a t we're ^ ' i l i n g 

tomorrow. That's been our p o s i t i o n . 

JUDGE NELSON: Well, whf.t' s your p o s i t i o n 

about t h i s question of whether the redress clause i n 

the F i r s t Amendment creates a discovery p r i v i l e g e ? 

MS. FFLASCO. I am not f a m i l i a r w i t h those 

Ccses. 

MR. McBRIDE: What I'm t e l l i n g you. Your 

Honor, i s we have been focused on the e x c e p t i o n a l 

case. 

JUDGE NELSON: I t seems l i k e the 

Department doesn't care. 

MR. McBRIDE: No. 

JUDGE NELSON: That would be an e n t i t y of 

government t h a t would be normally i n here s i d i n g w i t h 

you. 

MR. McBRIDF: Two t h i n g s . Your Honor. She 

d i d n ' t say she d i d n ' t care. The f i r s t t h i n g she s a i d 

was i f they r e l y on i t i n t h e i r p u b l i c testimony. 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLANO AVE., N W 
(202) 234-4433 WASHINGTON, D C. 20005-3701 (202) 234-4433 



2700 

1 t h e y ' l l produce i t i n the work papers. I n o t h e r 

2 words, i f a communication --

3 JUDGE NELSON: That's a d i f f e r e n t s t o r y . 

4 MR. McBRIDE: -- becomes p u b l i c , then i t 

5 wasn't maintained i n confidence. That's what she 

6 s a i d . She didn'c say i f somebody came Co her and j u s t 

7 s a i d they're concerned about t h r e a t of r e p r i s a l and 

8 they don't make t h a t p u b l i c , t h a t she's going t o 

9 produce i t i n her work papers. 

10 And i n t h e i r l e t t e r of March 4 t h t o Your 

11 Honor, they s a i d they were a s s e r t i n g the in f o r m e r ' s 

12 p r i v i l e g e . 

13 JUDGE NELSON: I r e c a l l t h a t --

14 MR. McBRIDE: Yes. 

15 JUDGE NELSON: -- about people who come i n 

16 and t a l k t o them. 

17 MR. McBRIDE: Yes. And what I'm t e l l i n g 

18 you i s the overwhelming body of law i s from cases l i k e 

19 the Eleventh C i r c u i t and t h e i r own case, the Coors 

20 case, the court s a i d such t h i n g s as the presumptive 

21 p r i v i l e g e we must a f f o r d F i r s t Amendment claims. I n 

!2 a l l cases the presumption i n t h a t case was speech and 
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ai-socia t i o n , speech and a s s o c i a t i o n . 

JUDGE NELSON: Let me ask Ms. Felasco 

again. I'm l o o k i n g t o r some help here one way or the 

other, Mr. Felasco. And so f a r you're not g i v i n g me 

any. What can you t e l l me about t h i s issue on behalf 

of the Department? 

MS. FELASCO: Your Honor, I b e l i e v e t h a t 

we would p r e f e r t o keep c o n f i d e n t i a l communications 

c o n f i d e n t i a l because p a r t i e s r e l y on us t o come i n and 

give us t h a t i n f o r m a t i o n . 

And t o the extent t h a t our experts r e l y on 

i t i n t h e i r testimony, we w i l l go aheaa and produce i t 

as work product but perhaps we would p r e f e r t o keep 

c o n f i d e n t i a l t o allow p a r t i e s t o come i n and t a l k t o 

us. That's how we get our i n f o r m a t i o n . 

JUDGE NELSON: That i s c o n s i s t e n t w i t h 

your e a r l i e r p o s i t i o n of the inform e r p r i v i l e g e , 

s o - c a l l e d informer. 

MR. LIVINGSTON: Your Honor, may I be 

heard on th a t ? 

JUDGE NELSON: Sure. 

MR. LIVINGSTON: F i r s t of a l l , t here's no 
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showing t h a t when Co n r a i l made i t s p r e s e n t a t i o n or 

pr e s e n t a t i o n s , p l u r a l , t o the Department of J u s t i c e 

t h a t there was an undertaking of c o n f i d e n t i a l i t y . 

But, beyond t h a t , I am q u i t e c e r t a i n -- I 

have been i n c i v i l l i t i g a t i o n against the government 

on occasion, as most of the lawyers here probably have 

at one time or another. And i f the government serves 

you w i t h a discovery request and some of the documents 

t h a t are c a l l e d f o r are documents you sent t o the 

Governor of Utah, I t h i n k the Department of J u s t i c e 

would not a l l o w you t o assert a F i r s t Amendment 

p r i v i l e g e and w i t h h o l d those documents from discovery. 

I can't imagine t h a t the Department of 

J u s t i c e i n i t s c i v i l l i t i g a t i o n when i t i s seeking 

discovery would give any credence t o t h i s F i r s t 

Amendment c l a i m when i t i s seeking discovery. 

JUDGE NELSON: As a p r a c t i c a l matter, 

what's the d i f f e r e n c e between f i n d i n g t h a t there's a 

q u a l i f i e d p r i v i l e g e or there i s n ' t one? Don't we 

s t i l l have t o get down t o burden and need and a l l 

those things? 

MR. LIVINGSTON: Well, we don't do t h a t , 
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I don't b e l i e v e , because the issue today, the issue 

t h a t ' s r a i s e d , i s the F i r s t Amendment issue. 

MR. KILLORY: Wait a second. Wait a 

second. The issue you brought t o the t a b l e here i s 

f o r every p a r t y . And i t ' s not j u s t a F i r s t Amendment 

issue. That's wrong. We have a serious burden 

o b j e c t i o n here. 

JUDGE NELSON: So t h a t i f I were t o r u l e 

t h a t there's a q u a l i f i e d p r i v i l e g e , you're not 

prepared t o go forward today t o back i t up? 

MR. LIVINGSTON: We'll go forward today i f 

we have t o i f there are f u r t h e r o b j e c t i o n s t o be made. 

An issue t h a t was presented, I thought, by the --

JUDGE NELSON: This i s your discovery. 

T h e y ' l l be happy i f you never get --

MR. LIVINGSTON: I understand. We want t o 

get t o the end of i t and get --

JUDGE NELSON: Coming i n t o another --

MR. LIVINGSTON: Well, I don't want t o s i t 

here and say, "Well, here's one o b j e c t i c - . I f t h a t 

doesn't work. Judge, here's another one," and then 

there's no end t o i t . But put t h a t t o one s i d e . 
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On the F i r s t Amendment side, j u s t l o o k i n g 

at the F i r s t Amendment, v i r t u a l l y a l l comnunications 

by p r i v a t e c i t i z e n s i n chis country are covered by the 

F i r s t Amendment. We have f r e e speech i n t h i s country. 

There are very few l i m i t s on what can be s a i d . 

Even a memorandum w i t h i n a company from 

one v i c e president t o another i s p r o t e c t e d speech. 

The f i l e s of the p a r t i e s are f u l l of documents t h a t 

have been w r i t t e n i n the exe r c i s e of a F i r s t Amendment 

r i g h t . Those are not immune from discovery simply 

because they were p r o t e c t e d speech or because the 

person who wrote them hoped t h a t they would be held 

c o n f i d e n t i a l or --

JUDGE NELSON: No one i s contending --

MR. LIVINGSTON: -- prayed t h a t they would 

be c o n f i d e n t i a l or even --

JUDGE NELSON: L i v i n g s t o n , you're b e a t i n g 

a dead horse here or a straw m.an at best. No one i s 

contending f o r absolute immunity. 

MR. LIVINGSTON: But t h a t --

JLTDGE NELSON: The questio n i s : I s i t 

o r d i n a r y discovery or i s i t a q u a l i f i e d p r i v i l e g e ? 
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MR. LIVINGSTON: The q u a l i f i c a t i o n , i f 

there i s one, i s : I s t h i s case at a l l l i k e the NAACP 

s i t u a t i o n or the Ku Klux Klan s i t u a t i o n i n the Coors 

case, where the argument a c t u a l l y was r e j e c t e d i n an 

attempt t o avoid discovery? 

Here i s C o n r a i l . Can i t s e r i o u s l y be 

contended t h a t Conrail's going t o be c h i l l e d i f i t has 

t o produce documients t h a t i t v o l u n t a r i l y gave the 

government o f f i c i a l s ? 

I t knew when i t got i n t o t h i s case as a 

p a r t y t h a t i t would be subject t o discovery. I t knew 

when i t handed out documents t o government o f f i c i a l s 

t h a t there was a p o s s i b i l i t y t h a t t h a t would be c a l l e d 

f o r i n discovery and would have t o be produced. I t 

knew i t when i t d i d i t . 

A p p l i c a n t s have had t o produce documents 

of t h a t k i n d , i n c l u d i n g Mr. Roach's notes of 

pr e s e n t a t i o n s t o the Department of J u s t i c e . 

There i s not any case t h a t supports t h i s 

F i r s t Amendment claim i n t h i s c o n t e x t . This i s an 

a b s o l u t e l y e x t r a o r d i n a r y and unsupportable a s s e r t i o n . 

MR. McBRIDE: Two t h i n g s . Your Honor. 
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F i r s t of a l l , Mr. Livingston keeps t r y i n g to change 

the question. Hf talks about documents we handed 

government o f f i c i a l s and then suggesting we're somehow 

t r y i n g to immunize thsm from discovery. That's 

exactly wrong. I t ' s what I t o l d you when I showed you 

the Kingsley Group study. We're t a l k i n g about notes 

of the meetings v/ith them. 

And, secondly, i f I m.ay, i n t h i s Coors 

case, as I keep coming back to. even though I can't 

c i t e an issue for redress of grievances clauses. Your 

Honor, i t ' s observed i t ' s i n the Constitution. And, 

as the courts say over and over again, F i r s t Amendment 

claims are e n t i t l e d to a presumption of p r i v i l e g e . 

And, quoting from the Supreme Court, they 

said, "Freedoms such as these are protected not only 

against heavy-handed f r o n t a l attacks, but also from 

being s t i f l e d by more subtle governmental influences," 

t a l k i n g about c h i l l i n g e f f e c t . 

And the point i s t h i s . Your Honor. In the 

Ku Klux Klan case, they had done some f i l m and i t had 

Mr. Coors evidently referred to i n i t or pictured i n 

i t . And they were showing i t a l l over the United 
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States. And then they claim.ed they d i d n ' t have t o 

give a copy of the f i l m . The court s a i d , "That's 

r i d i c u l o u s because you've been making i t p u b l i c . " 

How could t h a t be any more d i f f e r e n t than 

these notes, which no one else but me has ever seen? 

JUDGE NELSON: Well, I am going t o f i n d 

t h a t the redress clause of the F i r s t Amendment creates 

a q u a l i f i e d p r i v i l e g e against discovery, a p r i v i l e g e 

which can y i e l d an appropriate showing c'' need, 

relevance burden, balancing of a l l the ot h e r f a c t o r s . 

My t h i n k i n g i s t h a t there are probably 

p l e n t y of occasions when people want t o t a l k i n 

confidence w i t h congressmen, governors, agencies, et 

cetera , t h a t ' s an e n t i r e l y l e g i t i m a t e confidence, and 

t h a t we ought t o at l e a s t s t a r t out by r e s p e c t i n g i t . 

I t h i n k i t can y i e l d , and w e ' l l see how i t y i e l d s i n 

t h i s case. 

So l e t ' s t u r n now t o the qu e s t i o n of the 

balancing of f a c t o r s we need i n order t o see what t h i s 

s t u f f i s a l l about, why you want i t , what's so 

important about i t , and any questions of burden. 

I s C o n r a i l the only one t h a t has burden 
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(No response.) 

JUDGE NELSON: I don't hear anyone else 

A l l r i g h t 

Let's s t a r t o f f w i t h l e t me see the 

m a t e r i a l . I s there an o b j e c t i o n i f I look at Mr. 

McBride's papers? 

MR. LIVINGSTON: No, Your Honor. 

MR. McBRIDE: I may have a d u p l i c a t e here. 

I t m.ay be a l i g h t e r burden f o r you. Your Honor. 

JUDGE NELSON: I can't read t h i s 

h a n d w r i t i n g here, which I cannot read. 

MR. McBRIDE: As I t o l d you. Your Honor, 

the c l i e n t has been concerned about t h i s from the 

beginning. 

JUDGE NELSON: I t i s the c l i e n t ' s 

handwriting? 

MR. McBRIDE: Yes, i t i s . I t h i n k I could 

read some of i t , but ob v i o u s l y we're i n camera. 

JUDGE NELSON: Every page i s handwritten? 

MR. McBRIDE: Not q u i t e . Your Honor. Near 

the back y o u ' l l f i n d the sheet I was t a l k i n g about 

(202) 234-4433 
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which was faxed t o the Chief ot S t a f f of the Governor 

of Utah, which i s t y p e w r i t t e n . I t might be the 

easi e s t place t o s t a r t . 

JUDGE NELSON: We'll s t a r t w i t h t h a t one. 

We're l o o k i n g at t h i s t y p e w r i t t e n sheet of paper? 

MR. McBRIDE: The one j u s t before i t . I'm 

so r r y . There were two t y p e w r i t t e n ones. Right t h e r e . 

You j u s t had i t . That was what I was r e f e r r i n g t o 

e a r l i e r . 

JUDGE NELSON: I'm l o o k i n g at the l a s t 

page. You described t h i s before as what? 

MR. McBRIDE: I described t h i s t o Your 

Honor as some recommendations by my c l i e n t t o the 

Chief of S t a f f of the Governor of Utah as t o 

n e g o t i a t i n g s t r a t e g y w i t h the senior o f f i c e r s of Union 

P a c i f i c R a i l r o a d about t h i s merger. 

JUDGE NELSON: As a r e s u l t of t h i s , what 

happened, i f anything? Can you t e l l us w i t h o u t 

blowing any secrets? 

MR. McBRIDE As I understand i t , Mr, 

Lewis was supposed t o meet w i t h the gove?nor. And I 

b e l i e v e Mr. Davidson d i d in s t e a d , the same Mr. 19 
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Davidson r e f e r r e d t o i n a m.emorandum. I'm basing t h a t 

on what I understand. I wasn't present. 

JUDGE NELSON: There was no meeting w i t h 

Mr. Lewis? 

MR. McBRIDE: Not t h a t I'm aware o f . I 

know he's met w i t h other governors, but I b e l i e v e Mr. 

Davidson met w i t h Governor L e a v i t t . I b e l i e v e Mr. 

D'^lan, the Vice President of Law, also d i d . And I 

t h i n k there was more than one meeting, but I'm not 

sure of t h a t . 

JUDGE NELSON: Well, j u s t t h i n k i n g out 

loud about i t , the f i r s t paragraph seems t o me not t o 

have anything t o do w i t h anything. I t has t o do w i t h 

how t o approach a man i n a meeting t h a t was never 

h e l d . 

MR. McBRIDE: I'm saying I Pelieve t h a t a 

meeting w i t h the senior o f f i c e r s of Union P a c i f i c was 

held. And p a r t of the s t r a t e g y was who t o meet w i t h . 

JUDGE NELSON: Read the f i r s t paragraph. 

MR. McBRIDE: I'm s o r r y . I don't have --

JUDGE NELSON: Th^. f i r s t paragraph deals 

w i t h Mr. Lewis. 
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MR. McBRIDE: Right. But i t ' s advice 

about who t o meet w i t h . You see? That's what i t ' s 

about. 

JUDGE NELSON: The second one i s , the 

second paragraph. 

MR. McBRIDE: The f i r s t i s background 

about why you ought t o meet w i t h who we ought t o meet 

w i t h . 

JUDGE NELSON: I u n ^ t a n d . 

MR. LUBEL: Your Honor, I might j u s t 

i n t e r j e c t here as an example t h a t the a p p l i c a n t s 

d i d n ' t produce any documents r e l a t i n g t o any such 

meetings t h a t they had w i t h these o f f i c i a l s . 

JUDGE NELSON: With any governors? They 

d i d n ' t ? 

MR. LUBEL: I f I'm wrong, they can c o r r e c t 

me. I know they produced a l o t of documents, but I 

don't t h i n k they d i d . I've got a very s h o r t memory on 

t h i s . 

MR. McBRIDE: But, i n any event. Your 

Honor, I'm not suggesting t o you t h a t the f i r s t 

paragraph i s so harmful t o us. 
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JUDGE NELSON: No. 

MR. McBRIDE: I'm j u s t suggesting t o you 

i t ' s o b v i o u s l y i n confj.dential communication. I've 

not made any cla i m t h a t we're going t o be harmed by 

t h i s ccrri-unication other than the c h i l l i n g e f f e c t on 

our c o n s t i t u t i o n a l r i g h t s . 

JUDGE NELSON: The f i r s t two paragraphs 

seem t c me the kin d of t h i n g about which i f you 

thought about i t , you'd want i n confidence, but i f you 

t h i n k more about i t , you wouldn't care i f i t was i n 

the New York Times, the f i r s t two paragraphs, except 

i n s o f a r as they make i t troublesom.e the next time you 

want t o w r i t e something l i k e t h a t because the next one 

may not be the k i n d of t h i n g t h a t can be i n the New 

York Times. 

MR. McBRIDE: That's the f i r s t p o i n t . 

JLTDGE NELSON: I know t h a t . 

MR. McBRIDE: The second p o i n t i s Mr. 

Jordan's d e p o s i t i o n i s n o t i c e d f o r A p r i l 24th i n t h i s 

proceeding. I f they get these notes and i f you can't 

read them and they can't read them, guess how we're 

going t o be spending my day. 
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JUDGE NELSON: I i n my ignorance of t h i s 

case could have f i g u r e d out what Paragraphs 1 and 2 

sa i d from what I have seen i n documents. 

MR. McBRIDE: Right, r i g h t . 

JUDGE NELSON: On the other hand, they are 

p a r t of the t r a i n and the k i n d of t h i n g t h a t when you 

o r i g i n a l l y t h i n k about i t , yoa want confidence. 

MR. McBRIDE: And i f my c l i e n t agrees w i t h 

Your Honor's view of the world, then t h a t j u s t shows 

our c r e d i b i l i t y 

JUDGE NELSCN: Now, the t h i r d paragraph, 

the f i r s t sentence of i t --

MR. McBRIDE: Of which. Your Honor? 

JUDGE NELSON: The t h i r d . 

MR. McBRIDE: Yes. 

JUDGE NELSON: T a l k i n g out loud w i t h you, 

I'm t r y i n g t o t h i n k my way through t h i s . 

See t h a t word t h a t ' s underlined? 

MR. McBRIDE: Yes. 

JUDGE NELSON: 

l i t i g a t i o n s t r a t e g y . 

MR. McBRIDE: You bet 
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JUDGE NELSON: And so I would want t o 

t h i n k about why they have any r i g h t t o probe t h a t . 

The next sentence, a nice sentence, you 

want t o give them t h a t one? 

MR. McBRIDE: No. 

(Laughter.) 

JUDGE NELSON: The f i n a l sentence i s your 

p o s i t i o n . 

MR. McBRIDE: I don't want t o e x a c t l y 

corroborate t h a t . Your Honor, but --

JUDGE NELSON: Based on my understanding, 

c l e a r l y c o n s i s t e n t w i t h your p o s i t i o n . 

MR. McBRIDE: You heard my r e p r e s e n t a t i o n s 

t o you t h i s morning. 

JUDGE NELSON: Yes. I wish I could show 

him t h i s so he could see t h a t there's much ado about 

n o t h i n g here. But, as o f t e n happens i n these f i g h t s , 

he t h i n k s t h a t because of your o p p o s i t i o n , t h a t t h e r e 

are some smoking guns i n these papers. I ' d love t o 

show him t h i s . 

There's v i r t u a l l y n o t h i n g here, Mr. 

L i v i n g s t o n , i n the sheet t h a t I can read. Now, the r e 
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i s a l l of t h i s handwritten s t u f f . I don't --

MR. LIVINGSTON: Your Honor, my s u s p i c i o n 

i s t h a t what you say may w e l l be c o r r e c t about the WSC 

documents. And I would be w i l l i n g on those documents 

t o abide Your Honor's judgment w i t h o u t l o o k i n g at 

them. 

JLTDGE NELSON: They're the kinds of t h i n g s 

t h a t i f you and I wrote, we would want t o w r i t e them 

t h i n k i n g they were c o n f i d e n t i a l . 

MR. LIVINGSTON: I'm w i l l i n g on those --

what i s i t , a h a l f a dozen pages? 

JUDGE NELSON: I can't read the 

handwr i t t e n ones. I can't c h a r a c t e r i z e them. 

MR. LIVINGSTON: I under.stand. I'm 

w i l l i n g t o abide by Your Honor's judgment on the 

t i ' p e w r i t t e n document. 

And I t h i n k , r e a l l y , the serious issue 

here -- and i t ' s g o t t e n a l i t t l e b i t l o s t -- i s the 

C o n r a i l p r e s e n t a t i o n , p a r t i c u l a r l y t o the Department 

of J u s t i c e and Kansas C i t y Southern. 

MR. KILLORY: The o n l y issue here was the 

F i r s t Amendment. Now we've l o s t the serious i s s u e . 
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JUDGE NELSON: Well, I'm d e a l i n g w i t h 

r i g h t now Mr. McBride's m a t e r i a l . 

MR. KILLORY: Right. 

JUDGE NELSON: Can you help me at a l l on 

t h a t one sentence t h a t has t h a t u n d e r l i n e d word i n i t , 

the m a t e r i a l t h a t f o l l o w s the --

MR. McBRIDE: Yes, I can. 

JUDGE NELSON: Why don't we say what the 

und e r l i n e d word is? That's not going t o t e l l --

MR. McBRIDE: "Without," " w i t h o u t , " yes. 

s i r . 

don't 

JUDGE, NELSON: That " w i t h o u t " clause I 

MR. McBRIDE: I f Your Honor please, I 

t h i n k t h i s i s a reference, a layman's reference, t o 

the UP/BN settlement agreement. And the e f f o r t was a t 

seeking a f i x t o t h a t agreement t h a t would not somehow 

become a precedent i n other r e r g e r proceedings because 

you see the cl a i m i s i n t h i s case, f o r example, t h a t 

the m i l l s per gross ton mile l e v e l --

JUDGE NELSON: Oh, t h i s i s r e f e r r i n g t o --

MR. McBRIDE: The set t l e m e n t agreement f o r 
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trackage r i g h t s . 

JUDGE NELSON: -- the b l e s s i n g of the 

BN/Santa Fe agreement t o the extent t h a t i t then 

becomes a precedent somewhere else? 

MR. McBRIDE: Exactly. 

JUDGE NELSON: This i s r e a l l y n o t h i n g here 

of any s i g n i f i c a n c e , Mr. L i v i n g s t o n , I assure you 

t h i s t y p e w r i t t e n sheet. 

MR. McBRIDE: Now, t h a t next t y p e w r i t t e n 

sheet, which you put your hand on f i r s t , which has the 

c l i e n t ' s notes t o me on i t , even which I'm sha r i n g 

w i t h you i n camera, the note I t h i n k w i l l i n d i c a t e t o 

you t h a t what t h i s was was the c l i e n t ' s e f f o r t --

JUDGE NELSON: Can we rev e a l the word 

t h a t ' s stamped i n the upper r i g h t - h a n d corner of t h i s ? 

MR. McBRIDE: Yes, please. I was g e t t i n g 

t o t h a t . 

JUDGE NELSON: I t says " D r a f t . " 

MR. McBRIDE: Yfs. That's e x a c t l y --

JUDGE NELSON: I t appears t o be a l e t t e r 

t h a t was never sent. 

MR. McBRIDE: Exact l y r i g h t . 
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MR. LIVINGSTON: Well, then what they 

c a l l e d f o r . Your Honor --

JUDGE NELSON: That's even lower --

MR. McBRIDE: No, no. Mr. L i v i n g s t o n , I 

appreciate your q u a l i f i c a t i o n on t h a t , but i t ' s not a 

d r a f t p l e a d i n g or v e r i f i e d statement i n t h i s 

proceeding. And I f e l t -- and you may t e l l me I can 

take i t o f f the t a b l e . But I want t o be completely 

honest t o Your Honor and the record and opposing 

counsel here. 

This was a communication t o the governor 

c f a d r a f t of the l e t t e r t h a t the c l i e n t was hoping 

the governor would send. And t h a t ' s why I d i d not 

f e e l , even though i t ' s a d r a f t , t h a t I could w i t h h o l d 

i t from discovery. The l e t t e r was never sent. 

Now, you t e l l me whether. I f t h a t doesn't 

q u a l i f i e d i n discovery, I ' l l be happy t o take i t back. 

But i t ' s a communication t o a p u b l i c o f f i c i a l c a l l e d 

f o r by one or more of those discovery requests. 

MR. LIVINGSTON: Your Honor, i f i t was 

never sent, then -- I'm not sure we're on the same 

page, but i t doesn't seem t o me we have any i n t e r e s t 
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i n t h a t . 

sent. 

JUDGE NELSON: On i t s face i t was never 

MR. LIVINGSTON: Right. So t h a t leads --

MR. McBRIDE: I t was sent t o the governor. 

The governor never sent i t t o the Surface 

T r a n s p o r t a t i o n Board. 

JUDGE NELSON: I t ' s a d r a f t of a l e t t e r 

t h a t says, i n e f f e c t , "Governor, how about sending 

t h i s l e t t e r t o " so and so? And the governor, f o r 

whatever reason we know not, never sent the l e t t e r . 

MR. LIVINGSTON: They were s o l i c i t i n g ? 

They were s o l i c i t i n g ? 

JUDGE NELSON: S o l i c i t i n g s t u f f . I don't 

know i f t h a t ' s going t o get you anything. So they're 

s o l i c i t i n g a l e t t e r t h a t never got mailed. 

MR. McBRIDE: Now, as t o the h a n d w r i t t e n 

documents, I should i n f o r m Your Honor -- and Mr. 

L i v i n g s t o n knows t h i s -- t h a t we redacted --

JUDGE NELSON: And the note here, can I 

re v e a l t h i s note? I t ' s t o you. I t ' s an 

a t t o r n e y - c l i e n t note. 
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MR. McBRIDE: Yes. 

JUDGE NELSON: The word t h a t ' s u n d e r l i n e d 

i n the handwritten note --

MR. McBRIDE: Yes. 

JUDGE NELSON: -- corroborates i t was not 

sent, the c l i e n t t e l l s Mr. McBride. 

MR. McBRIDE: Right. 

JUDGE NELSON: Anything else i n t h i s small 

package? Do you want me t o s t r u g g l e w i t h the 

handwriting? 

MR. McBRIDE: Well, I wanted t o j u s t t e l l 

you one t h i n g , f o r example, i n here. One of these 

pages i s some notes of a meeting. 

JUDGE NELSON: Which one? 

MR. McBRIDE: I t h i n k i n Your Honor's copy 

i t ' s y e l l o w h i g h l i g h t e d by the c l i e n t , by the way. 

JUDGE NELSON: Yes. A l l r i g h t . 

MR. McBRIDE: Tha*" page, only the p o r t i o n 

h i g h l i g h t e d , I provided t o Mr. L i v i n g s t o n pursuant t o 

agreement between us t h a t the p r o v i s i o n of i t would 

not c o n s t i t u t e a waiver by e i t h e r my c l i e n t or h i s o f 

any r i g h t s , claims, or p r i v i l e g e s we may have here 
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because I concluded upon review of t h a t and the c l i e n t 

i n p reparing h i s v e r i f i e d statement wanted t o provide 

t h a t because a dispute had a r i s e n between my c l i e n t 

and the Union P a c i f i c R a ilroad, Mr. Rebensdorf, about 

something Mr. Rebensdorf s a i d . So those words had 

been provided. They're quoted i n my c l i e n t ' s 

testimony. I t ' s probably not important t o read them 

to Your Honor. 

Other than t h a t , a l l of those m a t e r i a l s 

are c o n f i d e n t i a l notes of communications w i t h 

governmental o f f i c i a l s about the p a r t i e s i n the 

proceeding. 

JUDGE NELSON: Are these notes of 

meetings? 

MR. McBRIDE: Yes. 

JUDGE NELSON: That your c l i e n t had w i t h 

MR. McBRIDE: Yes. Let me gi v e you an 

example. The top sheet t h e r e . I t h i n k y o u ' l l see 

th a t t h a t was a meeting t h a t was had w i t h governmental 

o f f i c i a l s . And at the bottom i t r e f e r s t o the time of 

the meeting they were going t o have w i t h the governor. 
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JUDGE NELSON: That name i s the name of 

the governor? 

MR. McBRIDE: No. I t n i n k som.ebody i n the 

governor's o f f i c e . 

JUDGE NELSON: That they were going t o 

meet? 

MR. McBRIDE: That's r i g h t . You see i t 

says "Gov. Off." - -

JUDGE NELSON: Yes. 

MR. McBRIDE a f t e r the time? The 

po i n t i s these are a l l s t r a t e g y meetings t h a t --

JUDGE NELSON: This i s a l l w i t h r e ference 

t o Utah? 

MR. McBRIDE: That's e x a c t l y --

JUDGE NELSON: The e n t i r e package? 

MR. McBRIDE: That's e x a c t l y r i g h t . 

JUDGE NELSON: What position has Utah 

taken in the proceeding? 

MR. McBRIDE: Utah took the p o s i t i o n t h a t 

i t wasn't f i l i n g cdnments at t h i s time, chat i t was 

very concerned about the co m p e t i t i v e impacts on i t s 

shippers, and t h a t i t may be f i l i n g a b r i e f t o t h a t 
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e f f e c t i n the case. And the l e t t e r was signed by 

counsel t o the governor and the A t t o r n e y General of 

Utah o i one of h i s deputies. 

JUDGE NELSON: When would t h a t b r i e f be 

f i l e d ? 

MR. McBRIDE: June 3. 

JUDGE NELSON: June 3? 

MR. McBRIDE: Yes. Th e i r l e t t e r was l a t e 

March. I t was i n by the March 29th deadline. And 

t h a t was t h e i r p o s i t i o n . 

JUDGE NELSON: l e f t i n my o f f i c e the 

schedule. What happens a f t e r June 3? 

MR. McBRIDE: Oral argument on J u l y 3, I 

b e l i e v e . But there's one other t h i n g "hat happens 

before June 3, which we're i n the middle of r i g h t now, 

which i s r e l e v a n t . 

JUDGE NELSON: I'm t a l k i n g about Utah. 

MR. McBRIDE: Yes. And Utah may --

JVriGE NELSON: Suppose Utah --

MR. I'cRRIDE: -- respond t o the Montana 

R a i l Link responsive a p p l i c a t i o n , j u s t as we i n t e n d t o 

do, on A p r i l 29th. 
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JUDGE NELSON: Suppose Utah makes some 

f i l i n g saying something and at that point we take 

another look at these handwritten documents and t r y to 

struggle with them. 

MR. McBRIDE: Exactly. Now t h i s i s where 

i t f i t s p e r f e c t l y with the Department of Justice's 

p o s i t i o n . Suppose the governor --

JITDGE NELSON: They may expose some 

things. 

MR. McBRIDE: Yes. Suppose the Governor 

of Utah f i l e s something i n response to Montana Ra i l 

Link's application and says, "Alex Jordan f o r the 

Western Shippers Coalition t o l d me t h i s merger was the 

greatest t h i n ^ i n the world. And on that basis, I 

support the merger." Well, then somebody i n t h i s case 

might have an interest i n these notes to see i f that's 

what he t o l d them. 

But otherwise i f the governor doesn't 

divulge these communications or the attorney general, 

then they're not properly discoverable without some 

minimal shovviug that --

JUDGE NELSON: Is the author ' he same as 
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your c l i e n t i n each case? 

MR. McBRIDE: Yes, Mr. Jordan. 

JUDGE NELSON: Say i f you could read these 

t h a t they appeared -- l e t ' s make up t h i s case -- Utah 

f i l e s something t a k i n g Mr. Jordan chapter and verse 

and say Mr. L i v i n g s t o n suspects t h a t the Governor of 

Utah knows p e r s o n a l l y nothing about t h i s o t h er than 

what Jordan t o l d him and wants t o attempt t o come t o 

Utah w i t h the background and a l l of t h i s i s Utah 

p r e s e n t i n g through s t a t e l e t t e r h e a d the shippers' 

p o s i t i o n . They could request the notes t o show t h a t . 

Say a l l of t h a t happens. Could we then look a t these 

notes and assess whether --

MR. McBRIDE: I ' l l t e l l you what my 

p o s i t i o n would be there. I f the governor s a i d , " I 

agree w i t h the Western Shippers C o a l i t i o n 100 percent, 

j u s t l i k e Alex Jordan says," which I t h i n k i s your 

h y p o t h e t i c a l , then i t would seem t o me the notes don't 

add a n y t h i n g because a l l they do i s c o r r o b o r a t e . 

But i f the governor, as I s a i d a moment 

ago, came i n and sa i d , "Alex Jordan and Western 

Shippers C o a l i t i o n t o l d me t h a t t h i s i s the best 
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merger i n the world and i t ought to be approved," now 

somebody might want to see these notes and see i f 

that's what he r e a l l y t o l d the guy. 

So i t seems to me unless the notes do 

something t i . "^allenge the c r e d i b i l i t y of Mr. Jordan, 

then they shouldn't be discoverable because they don't 

add anything. That's why I was saying e a r l i e r : Is 

the Surface Transportation Board ever going to care 

about what Mr. Jordan's notes of his meetings wit h the 

Governor of Utah say, as opposed to what the facts are 

or what the governor's po s i t i o n i s or what our 

posit i o n is? 

JUDGE NELSON: I t ' s also possible the Utah 

f i l i n g s might e f f e c t i v e l y waive t h i s p r i v i l e g e by 

taking a l l of these ideas and submitting them --

MR. McBRIDE: Exactly. And Mr. Streeter 

was 

JUDGE NELSON: -- and d i s t r i b u t i n g them to 

the shippers. 

MR. McBRIDE: Yes. Excuse me. And Mr. 

Streeter handed up to me his response, the Railroad 

Commission of Texas, to discovei ' i n t h i s case. And 
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he points out to m,e the Texas Railroad Commission I 

think takes a pos i t i o n that -- I won't t r y to 

characterize his own, ju s t as I understand i t . He can 

characterize i t himself. But they're t a l k i n g about 

deliberative process here and how i t presumptively 

protects t h e i r communications and deliberations and 

those sorts of things. 

So i t seems to me unless they divulge 

them, unless they open the door, to use a common 

phrase i n discovery, they're not discoverable. 

JUDGE NELSON: I'm going to aive you back 

these Utah materials now with the rulin g s already made 

and Mr. Livingston's comments. And I am denying a l l 

discovery at t h i s time i n t o chese handwritten Utah 

materials. 

I f the State of Utah f i l e s something which 

the applicants want to contend poses these i n a new 

and d i f f e r e n t l i g h t i n the context of some f i l i n g , 

c e r t a i n l y without prejudice to t h e i r taking a look at 

i t at that time, without f i l i n g , on the one hand, and 

the notes, on the other. 

Now, what was next? Conrail? 

(20^; 234-4433 
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MR. KILLORY: Your Honor, we take the same 

r u l i n g and apply i t t o , f o r example, i f the Department 

of J u s t i c e does j u s t what they say, i f there's some 

aspect of t h e i r f i l i n g t h a t r e l i e s on some 

p r e s e n t a t i o n we made then I t h i n k t h a t ' s where the 

balancing of the q u a l i f i e d p r i v i l e g e says t h a t gets 

produced. 

JUDGE NELSON: Well, you s a i d t h a t you 

have other problems. 

MR. KILLORY: We have an enormous burden 

issue. And t h a t would cure the burden because t o the 

extent t h a t any p a r t i e s , governors, or Department of 

J u s t i c e comes forward and presents something --

JUDGE NELSON: Do you have your documents 

here? 

MR. KILLORY: We do not. Your Honor. 

There are hundreds of people and thousands of 

meetings, much as the a p p l i c a n t s had. We j u s t --

JUDGE NELSON: Are you t a l k i n g about the 

f e d e r a l or the state? 

MR. KILLORY: Both. Mostly i t ' s on the 

s t a t e l e v e l , but there are l i t e r a l l y thousands of 
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meetings. We would have t o canvass hundreds of 

people. 

JUDGE NELSON: Can you t e l l us what s t a t e s 

or i s t h a t c o n f i d e n t i a l ? 

MR. KILLORY: C e r t a i n l y most of the s t a t e s 

subject t o the merger, the Western p a r t of the 

country. 

JUDGE NELSON: Are those s t a t e s 

MR. KILLORY: Texas, Arkansas, Louisiana. 

JUDGE NELSON: Are those governments on 

record w i t h p o s i t i o n s i n t h i s case? 

MR. KILLORY: I b e l i e v e most are, but I 

can't say e x a c t l y . 

MR. HUT: There are l e t t e r s i n the record. 

Your Honor, also f o r C o n r a i l from the Texas A t t o r n e y 

General, from the Texas R a i l r o a d Commission, from the 

At t o r n e y General of Louisiana, from the A t t o r n e y 

General of Arkansas, the A t t o r n e y General of M i s s o u r i , 

the Governor of Missouri, a l l t a k i n g p o s i t i o n s 

e s s e n t i a l l y opposed t o the merger, none of which 

p u r p o r t t o r e l y on any i n f o r m a t i o n f u r n i s h e d by 

anybody else or do not c a l l i n t o q u e s t i o n the same 
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kinds of p r e c o n d i t i o n s t h a t Your Honor would apply --

the Governor of Utah, f o r example, made a s u b s t a n t i a l 

f i l i n g . These are very s h o r t , b r i e f l e t t e r s of 

p o s i t i o n s . 

MR. LUBEL: Your Honor, KCS, we asserted 

a burdensome o b j e c t i o n on t h i s a l s o . 

MR. ESTES: Your Honor, i f I may --

JUDGE NELSON: Let me f i n i s h w i t h C o n r a i l . 

What i s the burden? What's your suggestion at t h i s 

time? 

MR. KIT LORY: That I would adopt the exact 

same r u l i n g you made app l i e d here t h a t any p a r t y --

JUDGE NELSON: That r e a l l y doesn't f i t 

because t h a t r e a l l y had to do w i t h Utah f i l i n g s , which 

are - -

MR. KILLORY: I ? , f o r example, the 

Department c f J u s t i c e f i l i n g i n any way r e l i e s on our 

m a t e r i a l , then t h a t --

JUDGE NELSON: How about the A t t o r n e y 

General of -- where i s i t ? -- Arkansas, whatever, i s 

to f i l e i n opposition? 

MR. HUT: Your Honor, same p o i n t . I t ' s a 
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one or two-page l e t t e r and i t doesn't --

JUDGE NELSON: Do we have one here as a 

t y p i c a l f i l i n g ? 

MR. KILLORY: We do not. Your Honor. 

MR. HUT: I don't t h i n k the a p p l i c a n t s 

would d i s p u t e t h i s c h a r a c t e r i z a t i o n . These are r e a l 

s h o r t . 

JUDGE NELSON: Do they give reasons? 

MR. HUT: They do give reasons. 

JUDGE NELSON: What do they say t y p i c a l l y ? 

MR. HUT: T y p i c a l l y they say t h a t t h i s 

w i l l lead t o a d i m i n u t i o n i n a v a i l a b l e c o m p e t i t i v e 

r a i l a l t e r n a t i v e s and the BN/SF trackage r i g h t s 

proposal i s not a sat:.sfactory s u b s t i t u t e . 

JUDGE NELSON: So suppose they s a i d t h a t 

because you l o b b i e d them t o say i t . So what, Mr. 

Livi n g s t o n ? 

MR. HUT: That's e x a c t l y the p o i n t . Your 

Honor. There's no p r o b a t i v e value. We d i d not --

JUDGE NELSON: You've got these l e t t e r s , 

which are described as short l e t t e r s t h a t don't say 

much except "We don't l i k e i t f o r the f o l l o w i n g 
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reason." 

MR. LIVINGSTON: Well, there are p l e n t y o f 

JUDGE NELSON: Suppose i t t u r n s out t h a t 

every one of them, was the d i r e c t product bought f o r 

causation of t h i s l o b b y i n g by the other side, --

MR. LIVINGSTON: Your Honor, l e t me make 

a suggestion on --

JUDGE NELSON: -- which may w e l l be the 

case. 

MR. LIVINGSTON: Let me make a suggestion 

on the r a i l r o a d s p a r t i e s here, indeed of the other 

p a r t i e s as w e l l , Your Honor. I n view of Your Honor's 

r u l i n g t h a t you're going t o recognize a q u a l i f i e d 

p r i v i l e g e here and weigh the burden and other f a c t o r s , 

I t h i n k i t q u i t e l i k e l y i n the case of C o n r a i l and KCS 

and perhaps the others as w e l l t h a t they make formal 

-- "formal" may not be the r i g h t word, but w r i t t e n 

p r e s e n t a t i o n s t o , w i t h economic evidence, perhaps even 

v e r i f i e d statements or a f f i d a v i t s or r e p o r t s from 

economists t o the Department of T r a n s p o r t a t i o n here i n 

Washington and the Department of J u s t i c e here i n 
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Washington. 

Those materials would address the core 

issues of the case, c l e a r l y are relevant. There can't 

possibly -- I'm not asking for every state governor or 

every county that they v i s i t e d or every town or 

municipality, just the places r i g h t here i n 

Washington. I'm sure they have those materials i n one 

place. They probably have them i n t h e i r o f f i c e s r i g h t 

here i n Washington, so that they can be produced 

prom.ptly. 

I would eliminate any possible claim and 

those materials, i t would seem to me --

JUDGE NELSON: I t i s a more focused 

request now. 

Has DOT taken a po s i t i o n i n t h i s case? 

MR. LIVINGSTON: I don't believe they have 

taken a po s i t i o n . 

MR. NORTON: They f i l e d a comment which 

did not take a position and they said they would take 

a p o s i t i o n i n t h e i r b r i e f i n June. 

MR. LIVINGSTON: DOJ, the deadline f o r 

t h e i r evidence, I guess i t ' s today, but nobody has 
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seen i t y e t . 

I t h i n k i t ' s tomorrow. I t ' s today. And 

even whether they w i l l take a p o s i t i o n on t h a t 

evidence, sometimes I've been i n on these cases where 

the Department f i l e s i t s evidence, but doesn't take a 

p o s i t i o n u n t i l i t f i l e s a b r i e f . 

JUDGE NELSON: Would i t make sense t o w a i t 

and see those Driefs.-* 

MR. LIVINGSTON: No, I don't t h i n k i t 

makes any sense at a l l . What i s important f o r us i s 

i t they made a p r e s e n t a t i o n w i t h evidence, a r g u i n g 

f a c t s , making a s s e r t i o n s about economic issues, o t h e r 

issues i n the case, those are d i r e c t l y r e l e v a n t , j u s t 

as r e l e v a n t as i f they had had a man i n t h e i r 

s t r a t e g i c p l a n n i n g department w r i t e a memo saying 

here's the impact of the merger. That would have been 

p r o d u c i b l e . These are j u s t as p r o d u c i b l e . 

JUDGE NELSON: What i f they d i d t h a t and 

the DOT or DOJ took no action? 

MR. LIVINGSTON: I t i s S t i l l a document 

from these r a i l r o a d s who are i n t i m a t e l y i n v o l v e d i n 

t h i s case, s e t t i n g f o r t h statements t h a t are d i r e c t l y 
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r e l e v a n t i n the case. 

Now i f i t ' s 100 percent l e t t e r f o r l e t t e r , 

v erbatim c o n s i s t e n t w i t h what the r a i l r o a d s a c t u a l l y 

f i l e d , then we won't have learned very much, but 

t h a t ' s t r u e of a l l the discovery i n t h i s case. I t ' s 

always the chance t h a t i n discovery t h a t some of the 

m a t e r i a l and indeed probably most of the m a t e r i a l are 

not going t o play a r o l e i n the f i n a l d e c i s i o n . We 

have produced tens of thousands of dc-^uments, maybe 

i t ' s even hundreds of thousands of --

JUDGE NELSON: Where do we get the DOT 

m a t e r i a l . They're not i n t h i s case? 

MR. LIVINGSTON: C o n r a i l has, 1 assume, 

made a p r e s e n t a t i o n t o DOT. 

JUDGE NELSON: Oh, they know what they 

t o l d them. 

MR. LIVINGSTON: Right. This i s not a 

request t o DOT. This i s a request t o C o n r a i l . Give 

us the p r e s e n t a t i o n we made t o DOT and DOJ. I n 

a d d i t i o n , we've asked --

JUDGE NELSON: That's a smaller u n i v e r s e 

and then we can get them togethe r and we can look a t 
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1 them. 

2 MR. KILLORY: I t takes away the burden, 

3 however, Your Honor. I must say J u s t i c e has j u s t 

4 stood up here and said t h a t i f there's any connection 

5 i n any way t h a t we can r e l y on t h i s i n the p o s i t i o n we 

6 take, w e ' l l produce i t . Now Mr. L i v i n g s t o n says 

7 e s s e n t i a l l y we don't t r u s t the judgment of J u s t i c e . 

8 You've got t o produce e v e r y t h i n g you ever s a i d t o 

9 J u s t i c e as an e v i d e n t i a r y matter, even i f J u s t i c e 

10 t o t a l l y discarded and doesn't r e l y on i t . 

11 JUDGE NELSON: J u s t i c e i s f i l i n g as we 

12 know today. 

13 MR. KILLORY: That's r i g h t . 

14 JUDGE NELSON: So i f we met h y p o t h e t i c a l l y 

15 Monday, we could see what's t h e r e , what's i n the 

16 f i l i n g and l e t i t be produced. 

17 MR. LIVINGSTON: I t ' s i r r e l e v a n t i f 

18 J u s t i c e f i l e s or not. These documents t h a t these two 

19 r a i l r o a d s have w r i t t e n e x i s t . They are documents 

20 w r i t t e n by --

21 JUDGE NELSON: What I ' m t h i n k i n g t o do i s , 

22 gent lemen, i s t o have you - - Mr. K i l l o r y , ga ther these 
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1 m a t e r i a l s w i t h references, DOT and DOJ --

2 MR. KILLORY: As described by Mr. 

3 L i v i n g s t o n . 

4 JUDGE NELSON: Br i n g them i n here at a 

5 time w e ' l l f i x which by d e f i n i t i o n w i l l be a f t e r the 

6 J u s t i c e f i l i n g at l e a s t , so w e ' l l have the b e n e f i t of 

7 t h a t and go at i t i n the context of t h a t f i l i n g and 

8 w e ' l l see what the ma t e r i a l s are, how many there are, 

9 what they say --

10 MR. LIVINGSTON: Does t h a t apply t o a l l 

11 the people here? We'll make the same o f f e r . 

12 Apparently, i n Mr. McBride's case, he doesn't have 

13 them. 

14 JUDGE NELSON: With regard t o the two 

15 Cabinet departments. We'll put t o one side --

16 MR. KILLORY: -- e v i d e n t i a r y statements 

17 and submissions provided t o J u s t i c e and DOT. 

18 MR. LIVINGSTON: F i r s t of a l l , put the 

19 s t a t e s t o one side. We're t a l k i n g about the f e d e r a l 

2 0 government. 

21 JUDGE NELSON: We're t a l k i n g DOT and DOJ. 

22 And t h a t would i n c l u d e , as we bave described the 
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pres e n t a t i o n s , white papers, documents given, handed 

over, documents sent t o DOT. 

MR. KILLORY: That's unusual. We're now 

expanding the universe beyond formal presentation? 

We're going t o hear notes i n a moment. Documents 

given, documents received? That's a very d i f f e r e n t 

t h i n g from what he s t a r t e d w i t h which i s t a l k i n g about 

p r e s e n t a t i o n . 

JUDGE NELSON: Documents received from the 

government, I'm not going t o -- t h a t r a i s e s a f u l l 

o t her question. 

MR. LIVINGSTON: We d i d n ' t request t h a t . 

JUDGE NELSON: I t ' s r e a l l y documents you 

gave these departments. That shouldn't be so hard. 

MR. KILLORY: And we agree t o t h a t , Your 

honor. We'll reserve. We're not waiving a j o i n t 

p a r t y p r i v i l e g e here, but w e ' l l agree t o t h a t 

procedure. Your Honor. 

JUDGE NELSON: Well, I haven't ordered you 

t o produce anything. B r i n g i t i n f o r i n camera 

i n s p e c t i o n . 

MR. KILLORY: Understood. 
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MR. LIVINGSTON: And i t should i n c l u d e , i f 

they made an o r a l p r e s e n t a t i o n --

JUDGE NELSON: I f there's a note of o r a l 

p r e s e n t a t i o n or notes of t h a t t h a t should be in c l u d e d . 

MR. KILLORY: We heard notes now. Now 

we're g e t t i n g notes of the meeting now? 

Is i t p r e s e n t a t i o n s or i s i t notes? 

JUDGE NELSON: What's wrong w i t h t h a t ? 

MR. LIVINGSTON: I t ' s e x a c t l y what's i n 

the discovtiry requests. 

MR. KILLORY: Well, what he s t a r t e d out 

w i t h i s very d i f f e r e n t than what he's working t o which 

i s now l e t ' s get back t o the discovery requests. 

F i r s t he s a i d formal p r e s e n t a t i o n s , white papers, 

formal statements. Now he wants 

JUDGE NELSON: I f there's an argument t h a t 

r e f l e c t s lawyers' notes, then w e ' l l t a l k about i t i n 

the context of work product, a t t o r n e y - c l ' 2 n t which may 

be a p p l i c a b l e . I not d i r e c t i n g you t o t u r n over t c 

the other side a s i n g l e piece of paper, not one word 

of the s t u f f , j u s t t o gather them so we can get an 

idea of what they look l i k e and what problems are i n 
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th e r e . Roxanna w i l l have tim.e t o f i e l d those, but 

there are two cabinet departments and we need, I 

suppose, e n t i t i e s such as the FRA or the s u b d i v i s i o n ' s 

department. 

MR. LIVINGSTON: An> e n t i t y i n the DOT. 

JUDGE NELSON: There i s s t i l l the FRA 

tne r e . I don't know i f i t has anything t o do w i t h 

t h i s . 

MR. LIVINGSTON: As I understand i t . Your 

Honor, from Mr. McBride, he d i d n ' t make any 

pre s e n t a t i o n s t o DOT or DOJ, so he would not have 

anything t o c o n t r i b u t e i n t h i s area. The oth e r 

p a r t i e s who r a i s e d t h i s o b j e c t i o n other than C o n r a i l 

and KCS are Tex Mex, Dow, Kenni c o t t , CCRT and S i e r r a . 

And i t seems t o me the same d o c t r i n e ought t o apply. 

We w i l l M m i t the request t o DOT and DOJ and they 

ought t o b r i n g t h e i r m a t e r i a l s i n . 

JUDGE NELSON: Any problems w i t h coming i n 

on a date w e ' l l f i x w i t h your m a t e r i a l s . 

MR. EDWARDS: On behalf of Tex Mex, the r e 

w i l l be no problem at a l l . 

MR. KILLORY: Just g i v e us time t o get 
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Felasco? 

JUDGE NELSON: We'll p i c k a date. Ms, 

MS. FELASCO: Yes, Your Honor? 

JUDGE NELSON: I hope t h a t you or your 

colleagues w i l l be i n at t h a t time, of course, be 

f a m i l i a r w i t h your p o s i t i o n . Y o u ' l l know what your 

s u b s t a n t i v e p o s i t i o n i s and be able t o o f f e r some help 

on the government side as t o what t o do, i f anything, 

w i t h any of these documents. So t e l l your c h i e f t h e r e 

t h a t there's a r i s k t h a t some of these communications 

might end up g e t t i n g turned over so we need t o hear 

from him or her as to -- through you as t o what the 

occasions were, the p o l i c y arguments and so f o r t h . 

And since the Department i s represented 

here, I t h i n k they know what these p a r t i e s have t o l d 

them, but should they -- I guess i n your own f i l e s 

would be able t o locate these so i t shouldn't be a 

mystery t o you as t o what the r a i l r o a d s have t o l d you. 

MS. FELASCO: No. 

MR. LIVIN'ISTON: Your Honor, we d o n ' t have 

a d i s p u t e w i t h the Department o f J u s t i c e here and 
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1 we're not asking them t o produce anything. 

2 We would l i k e to be heard --

3 JUDGE NELSON: You may. 

4 MR. LIVINGSTON: We don't have a request. 

5 JUDGE NELSON: I t may t u r n out Chat the 

6 r a i l r o a d submissions r e l a t e d t o the Department of 

7 J u s t i c e v / i l l be urged t o be so c c m f i d e n t i a l as t o 

8 outweigh these other claims. The Department may r o l l 

9 i n w i t h such an argument. 

10 MR. LIVINGSTON: I guess t h a t ' s p o s s i b l e . 

11 JUDGE NELSON: We don't know t h a t . 

12 MR. LIVINGSTON: We would l i k e t o have 

13 t h i s heard as soon as Your Honor's --

14 JUDGE NELSON: Let's wait and see i f we 

15 have other l o o t then so I can make a judgment about 

16 what t o do. I know what my hearing schedule i s next 

17 week. 

18 MR. LIVINGSTON: Can you put us i n next 

19 week? 

2 JUDGE NELSON: I ' l l have t o . 

21 MR. McBRIDE: I j u s t wanted t o c o n f i r m f o r 

22 Mr. L i v i n g s t o n t h a t h i s understanding of our s i t u a t i o n 
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was c o r r e c t . We have no such p r e s e n t a t i o n s . 

MR. ESTES: Your Honor, CCRT has no such 

p r e s e n t a t i o n s . 

MR. MORENO: Your Honor, Kennicott has no 

such p r e s e n t a t i o n s . 

MR. LUBEL: Two p o i n t s . Your Honor. F i r s t 

scheduling. We have depositions every day next week 

and sometimes we have two and three d e p o s i t i o n s on one 

day. 

JUDGE NELSON: You want t o get i n t o 

scheduling now? 

We have a l o t of other issues here. 

MR. LUBEL: We do. I j u s t wanted t o p o i n t 

out - -

JUDGE NELSON: Now we're w o r r i e d when we 

want t o meet. We have a l o t of work t o do. I n f a c t , 

l e t me take a break and I ' l l go get my calendar and we 

can -- l e t ' s take a break f o r now and w e ' l l come back 

i n about 10 minutes. 

Off the record. 

(Off the record.) 

MR. LIVINGSTON: Excuse me. Your Honor. 
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JUDGE NELSON: That's a l l r i g h t . We're 

a l l set? 

MR. LIVINGSTON: Yes, I t h i n k --

JUDGE NELSON: I was t e l l i n g the others my 

schedule doesn't look too good u n t i l Thursday, but we 

can discuss t h a t . Do you want t o deal . ' ch scheduling 

r i g h t now? 

MR. LIVINGSTON: We need a l i t t l e time t o 

gather anyway. Your Honor. 

MR. LIVINGSTON: We would have p r e f e r r e d 

Monday. 

JUDGE NELSON: Well, l e t ' s go o f f the 

record. 

(Off the .ecord. ) 

JUDGE NELSON: Let's go back on the 

record. We have been d i s c u s s i n g scheduling and agreed 

t o reconvene f o r such as i s l e f t over at 9:30 a.m. on 

Thursday, A p r i l 18th. 

Yes s i r , Mr. Steel? 

MR. STEEL: On behalf of B u r l i n g t o n 

Northern we have one d i s p u t e t h a t p o t e n t i a l l y could 

need t o be addressed before Thursday. I t h i n k we may 
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have worked i t out w i t h C o n r a i l , but i f not, the 

opponents disputes are on Wednesday and would i t be 

possible t o at l e a s t reserve the p o s s i b i l i t y , i t ' s a 

f a i r l y narrow dispute, i t might take less than an hour 

t o resolve, but I d i d want t o pass t h a t on --

JUDGE NELSON: I s i t on the agenda f o r 

:oday' 

MR. STEEL No s i r . Since we're 

scheduling next week, i t ' s the Thursday a f t e r t h e i r 

d e p o s i t i o n , unless the dispute i s not resolved 

JUDGE NELSON: I don't want t c giv e you a 

blank check because I don't know how i n v o l v e d i t i s . 

MR. STEEL: We don't need a blank check, 

I j u s t want t o apprise you of the p o s s i b i l i t y we may 

need t o ask t o see the d e p o s i t i o n on Wednesday, i f we 

can't resolve i t . 

JUDGE NELSON: You need t o see me p r i o r t o 

Tharsday i s wnat you're saying? 

MR. STEEL: We may i f we can't r e s o l v e 

t h i s d i s p u t e or the d e p o s i t i o n simply needs t o be kept 

open so we can discuss i t on Tn'jrsday. 

JUDGE NELSON: You can deal w i t h me 
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between 9 and 9:30 or I'm a c t u a l l y heia at 8 a.m. on 

any of those three hearing days, but the hearing i s 

committed t o the-Mojave P i p e l i n e Company at 9:30 a.m. 

on Monday, Tuesday and Wednesday. 

MR. STEEL: I b e l i e v e we can work i t out 

w i t h C o n r a i l , but I di d n ' t want t o mislead you t h a t 

there might not be some need t o do i t bafore Thursday. 

JUDGE NELSON: I have problems -- I i n t e n d 

t o end w i t h Mojave at 4:30 on Monday and again on 

Wednesday and I don't have any f l e x i b i l i t y t h a t l a t t e r 

p a r t of the day. 

On Tuesday, depending on how long Mojave 

goes, and how long you want t o s i t here, I can f i t you 

m l a t e i n t h a t day, 5 o'clock, 5:30. 

MR. STEEL: I can get i t done e a r l y i n the 

morning w i t h i n an hour i f we d i d 8:30. I t ' s narrow 

enough. I am very hopeful we can work i t out. I t 

depends on whether the documents e x i s t . I f they don't 

e x i s t , there's no problem. 

JUDGE NELSON: The best s o l u t i o n s are the 

ones you come up w i t h , not the ones I have t o c r e a t e . 

You know the documents and what the r e a l problems are. 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE , N W. 
(202) 234-4433 WASHINGTON, D C. 20005-3701 (202) 234-4433 



^mSf 

1 

2 

3 

4 

5 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2747 

MR. HUT: We'll do our best. I would j u s t 

poj.nt out t h a t the d e p o s i t i o n i s p r o v i s i o n a l and i s 

scheduled t o go t o Thursday. I f we have t o i n t e r r u p t 

more than hour on t h a t day tha t would be something we 

could e a s i l y do. 

JUDL.E NELSON: A i l r i g h t , l e t ' s take the 

nax*" •"hing on the agenda here. 

MR. LIVINGSTON: Your Honor, there's an 

item at the bottom of the pacjc 5 i n the l e t t e r which 

i s next and we can p e n c i l out. We don't need t o 

resolve t h a t today. 

The next item i s on page 6 which i s a 

f a i r l y --

JUDGE NELSON: Finances. 

MR. LIVINGSTON: Right, a f a i r l y narrow 

issues which i s simply whether, we know the membership 

of t h ^ 'JSC and also of the CCRT and the q u e s t i o n i s 

simply, the question of finances. Provide i n f o r m a t i o n 

i f there's someone else who i s c o n t r i b u t i n g funds. 

JUDGE NELSON: What do we have, Mr. 

McBride, on l^inancing? We hive NEACP, membership 

l i s t s . 
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MR. McBRIDE: Buckley v. Valeo. 

JUDGE NELSON: What i s that? 

MR. McBRIDE: The expenditure of money 

c o n s t i t u t e s p r o t e c t e d speech and we have d i s c l o s e d our 

membership i n response t o t h e i r a l l e g a t i o n s i n t h e i r 

March 5th l e t t e r t h a t we might be a r a i l r o a d f r o n t 

o r g a n i z a t i o n and I represented t o Your Honor t h a t on 

March 6th t h a t wasn't t r u e . I was not aware t h a t 

p r i o r t o my --

JUDGE NELSON: With the one c o r r e c t i o n . 

MR. McBRIDE: With tha one c o r r e c t i o n 

about the Utah r a i l w a y . 

Why doesn't t h a t take care of i t as f a r as 

any c l a i m t h a t they're a f r o n t f o r r a i l r o a d s ? 

MR. LIVINGSTON: Because they may be 

r e c e i v i n g support from oth e r s . I t ' s s t i l l a q u e s t i o n 

whether the Comm.ission and a p p l i c a n t s are e n t i t l e d t o 

know who i s supporting these a s s o c i a t i o n s . 

JUDGE NELSON: Oh, I see. You get some 

straw, say they h i r e d my mother-in-law who would love 

t have some extr, money and they'd say "Mrs. Katz, 

here's $1 m i l l i o n . We put i t through your bank 
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account. You go give i t t o these shippers. Don't 

t e l l them we're r e a l l y the Boston & Maine R a i l r o a d or 

whoever i t i s , C o n r a i l . " I s tnere some straw l i k e 

t h a t ? 

MR. McBRIDE: My c l i e n t i s s o l i c i t i n g 

money on a d a i l y basis, but I don't know t h a t he's 

received a n i c k e l from anybody other than a member. 

I don't b e l i e v e he has. 

MR. LIVINGSTON: I f the members are the 

ones who are c o n t r i b u t i n g , he ought t o be able t o say 

t h a t . 

case t o be, 

MR. McBRIDE: That's what I b e l i e v e the 

JUDGE NELSON: That i s the r e p r e s e n t a t i o n . 

MR. McBRIDE: That i s what I b e l i e v e i t t o 

be. 

MR. LIVINGSTON: The i n t e r r o g a t o r y 

q u e s t i o n asked and i t ' s quoted on page 6, I asked 

about i n f o r m a t i o n about o f f e r s t c provid e funds t o 

help finance o p p o s i t i o n and Mr. McBride i s saying t h a t 

h i s group i s e n t i r e l y s e l f - financed by i t s members and 

not by anybody else and he doesn't have any 
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i n f o r m a t i o n about o f f e r s made by other p a r t i e s t o 

support o p p o s i t i o n . He doesn't have anything f u r t h e r 

t o r e p o r t and there's nothing t o deal w i t h him on 

t h a t . 

MR. McBRIDE: But we may have the 

co n t i n u i n g o b l i g a t i o n on discovery I represent of 

course. Your Honor, t h a t I have a c o n t i n u i n g 

o b l i g a t i o n and there are people who are c o n s i d e r i n g 

j o i n i n g the group, supporting the group who may wish 

t o remain nameless. 

JUDGE NELSON: You've already t o l d him 

more than he asked? 

MR. McBRIDE: Exactly. 

JUDGE NELSON: Which i s you're not g e t t i n g 

money from r a i l r o a d s . And so f a r as you know, you're 

not g e t t i n g money from anybody except your members. 

MR. McBRIDE: Correct, but I don't want t o 

have the c o n t i n u i n g o b l i g a t i o n t h a t i f my c l i e n t got 

some money today from someone who doesn't want t o 

become a member, we'd then have t o d i s c l o s e t h a t t o 

the a p p l i c a n t s . I t ' s none of t h e i r business and there 

are at l e a s t two or three companies who are 
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considering doing t h a t who are not r a i l r o a d s . That's 

my concern. 

MR. LIVINGSTON: Your Honor, I don't want 

t o t a l k about t h i n g s t h a t don't even -^xist y e t , but i f 

there are people who are not mtuibers who are 

supporting WSC or WSC has i n f o r m a t i o n about t h a t , then 

t h a t ' s what we're seeking. 

JUL3E NELSON: Well, at the moment, they 

don't e x i s t , but i f they appear and they'r e not 

r a i l r o a d s which i s the r e p r e s e n t a t i o n of Mr. McBride, 

w e l l what do you care? 

MR. LIVINGSTON: I t depends on who they 

are. Let's say i t ' s a shipper who i s a c t i n g i n i t s 

own name i n t h i s case. Take any one. There are a 

number of shippers who are a c t i v e i n t h e i r own name, 

not through c o a l i t i o n s . 

JUDGE NELSON: What, I n t e r n a t i o n a l Paper. 

MR. LIVINGSTON: Yes s i r , Dow or 

Kennicott. What i f one of these c o a l i t i o n s i s i n p a r t 

supported by Dow so when the Commission i s l o o k i n g at 

Dow's p r e s e n t a t i o n , and t h i s c o a l i t i o n p r e s e n t a t i o n i s 

r e a l l y one and the sam.e. 
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The Supremie Court recently put cut a 

proposed rule which w i l l require amicus partxes to 

f i l e papers i n the Supreme Court to disclose who are 

t h e i r f i n a n c i a l supporters because the Supreme Court 

wanted to make sure that when i t gets an amicus b r i e f 

by the association of such and such, that i t ' s not 

r e a l l y j u s t a front f or the appellant or the appellee, 

one of the actual parties i n the case that's financing 

some amicus operation. 

I t seems to me that the Commission here i s 

e n t i t l e d to know where i s the financing coming and 

we're e n t i t l e d to ask these parties and i t ' s not j u s t 

WSC, but others whether they know of s i t u a t i o n s \/here 

there's financing of an opposition --

JUDGE NELSON: Co n s t i t u t i o n a l l y , you have 

one claim, but as a technical matter, suppose there 

case a time when you did get money from some non-

ra i l r o a d who i s also a party to the case, what 

problems would there be? 

MR. McBRIDE: I don't think that would be 

a problem because they would be a party who have taken 

the position, they're not concerned about i t . There 
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was one company t h a t approached my c l i e n t yesterday 

concerned about t h i s merger, considered j o i n i n g the 

c o a l i t i o n , considered spending some money and they 

haven't taken a p u b l i c p o s i t i o n and i f I may remind 

Your Honor on page 2 of the Department of J u s t i c e ' s 

March 4 th l e t t e r , the Department wrote "m.any 

i n d i v i d u a l s contacted by the Department i n connection 

w i t h t h i s proceeding have expressed concern about the 

c o n f i d e n t i a l i t y of t h e i r communication w i t h us and 

some have s t a t e d t h a t they have feared r e t a l i a t i o n f o r 

d i s c u s s i n g t h e i r concerns about the proposed 

t r a n s a c t i o n s . " Those people have the same concern 

about being i d e n t i f i e d as a p a r t y i n t h i s proceeding 

because they depend on these people f o r e s s e n t i a l 

t r a n s p o r t a t i o n and they're very r e l u c t a n t t o oppose 

i t . 

JUDGE NELSON: What I see here i s a 

dichotomy between r a i l r o a d s and shipper p a r t i e s on the 

one hand and shipper nonparties on the ot h e r . 

My t h i n k i n g here i s t o d i r e c t r e d u c t i o n t o 

the e x t e n t t h a t you've got r a i l r o a d money or shipper 

p a r t y money and p r o t e c t i n s o f a r as you've got shipper 
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nonparty. 

MR. LIVINGSTON: 

JUDGE NELSON: 

Your Honor, could I --

Is there some other 

category i n the world? 

MR. LIVINGSTON: Maybe I can make a 

suggestion as t o how t o at l e a s t resolve i t f c r today 

and maybe f o r a l l time i n the case of Mr. McBride's 

c l i e n t . He i s representing here and I t h i n k he can 

con f i r m t h i s and I t h i n k he s a i d he bel i e v e d i t was 

the case, he wasn't c e r t a i n , i f he can confirm the 

f i n a n c i n g of WSC to date has been by i t s members and 

we have a l i s t of them, t h a t b r i n g s us up t o date. 

And i f i n the f u t u r e i t receives c o n t r i b u t i o n s from 

somebody who i s not a member, i f he would j u s t t e l l us 

t h a t f a c t t h a t he has received c o n t r i b u t i o n s from a 

nonmember and t e l l us the name and then we would 

decide whether or not --

JUDGE NELSON: Then see where we go w i t h 

t h a t . 

MR. LIVINGSTON: Right. A l l he needs t o 

do at the moment i s simply c o n f i r m t h a t h i s statement 

i s c o r r e c t t h a t the f i n a n c i n g t o date has been by --
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JUDGE NELSON: We have no money from any 

r a i l r o a d s except what I date and we have no m<_ney from 

anybody el s e except a shipper. I f the day comes when 

we get money from somebody else, w e ' l l t e l l you, w e ' l l 

t e l l you we o n l y got money from somebody else wi t h o u t 

p r e j u d i c e t o our p o s i t i o n t o p r o t e c t i d e n t i t y , amount 

and so f o r t h . 

MR. McBRIDE: I accept the o f f e r , but I'm 

not speaking f o r Mr. Estes --

JUDGE NELSON: But someone from your group 

MR. McBRIDE: Yes I w i l l make the 

r e p r e s e n t a t i o n t h a t on i n f o r m a t i o n we have received no 

money from any one other than Utah Railway and the 

other members of Western Shippers C o a l i t i o n . 

MR. LIVINGSTON: I f he can j u s t c o n f i r m 

t h a t , i f he's not c e r t a i n . 

can t a l k . 

JUDGE NELSON: During the next break you 

MR. McBRIDE: We'll t a l k . 

MR. LIVINGSTON: WSC i s the o n l y p a r t y 

where t h i s i s r i p e . I t ' s not a r i p e issue y e t , I 
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don't Relieve f o r CCRT or any of the other p a r t ^ ^ s , 

JUDGE NELSON: Mr. Est.s? 

r i p e , 

MR. ESTES: I'm not sure what you mean by 

MR. LIVINGSTON: I don't b e l i e v e , t o l d 

t h a t you have responded t o t h i s p a r t i c u l a r 

i n t e r r o g a t o r y . 

MR. ESTES: That's c o r r e c t . 

MR. LIVINGSTON: so we don't have t h e i r 

response and we don't have a basis f o r complaining 

about i t y e t . We'll have t o wait and see. 

JUDGE NELSON: May I ask a question o f f 

the record? Any o b j e c t i o n ? Off the record. 

(Off the record.) 

JUDGE NELSON: Mr. Estes, do you have a 

problem w i t h t h i s ? 

MR. ESTES: Well, as counsel s a i d --

JUDGE NELSON: You haven't responded y e t . 

MR. ESTES: Right. Nonetheless, yes, I 

have a problem because Your Honor, l e t me j u s t take a 

second t o t e l l you about CCRT. I t ' s a V i r g i n i a 

c o r p o r a t i o n . I t ' s a n o n p r o f i t c o r p o r a t i o n under the 
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1 IRS standard. 

2 JUDGE NELSON: What's i t ' s name again, 

3 please? 

4 MR. ESTES: Coalition f o r Competitive 

Railroad Transportation. I t ' s chartered under the 

6 laws of Virginia. I t s purpose i s to advance the 

7 r a i l r o a d shipper interests of i t s members. 

8 Now Your Honor, that's the reason why 

9 we're p a r t i c i p a t i n g i n t h i s proceeding. Requesting 

10 where the financing backing of CCRT comes from seems 

11 to me to be both unfair and unjust --

12 JUDGF NELSON: Is CCRT an on-goinc 

13 organization that has other roles and functions or was 

14 i t created for t h i s case? 

15 MR. ESTES: I t ' s p r i m a r i l y i n t h i s case 

16 now. That's correct. Your Honor. Right now that's 

17 what we're concentrating on. 

18 However, i n many respects i f y j u step back 

19 for a second, as a nonprofit corporation we have a 

20 Board of Directors or a Steering Committee, as they 

21 c a l l i t . We have members. Those members pay dues. 

22 A f o r p r o f i t corporation has a Board of Directors and 
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shareholders and a corporate purpose. 

Now i f we're t o draw a d i s t i n c t i o n between 

n o n p r o f i t c orporations and f o r p r o f i t c o r p o r a t i o n s i t 

seems t o me t h a t we're t i p p i n g the scales of j u s t i c e 

j u s t a l i t t l e b i t and we ought t o be even handed i n 

t h i s . I would not f o r a minute go out and ask the 

ap p l i c a n t s which of t h e i r shareholders are i n f a v o r of 

t h e i r p o s i t i o n or how many shares do t h e i r 

shareholders have. That seems t o me i s t o t a l l y 

i r r e l e v a n t j i ' ^ t as i t ' s wron i t seems t o me, t o ask 

CCRT members how much are your aues, how o f t e n do you 

pay dues and how much have you paid . 

Are we saying t h a t because we have p a i d so 

much i n dues there should be given more \/eight or 

less? Also, Your Honor, i t tends t o embarrass some of 

these members. Some have not paid, some have p a i d . 

I don't want t o get i n t o t h a t p o s i t i o n . I don't t h i n k 

i t ' s r e l e v a n t and I t h i n k i t ' s not f a c t u a l and I t h i n k 

what's r e l e v a n t i s the f a c t s . I t h i n k what's r e l e v a n t 

i s the submission -- those submissions, those 

statements stand on t h e i r own. 

JUDGE NELSON: What i s the p o s i t i o n of the 
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